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EDITORIAL
The lower house of the legislature at

New York Accountancy
Albany defeated by a vote of approx
Bill Defeated

imately two to one the bill to “liberal
ize”—which is something of a euphemism—the requirements for
admission to practice as a certified public accountant in the state
of New York. The bill, known by the name of its introducers in
the two houses as the Hutchinson-Downing bill, was for all prac
tical purposes a repetition of the McGinnies bill of 1924 and of the
Phelps-Downing bill of 1925. In brief, it was designed to bring
about restriction of the practice of accountancy by forbidding any
person not certified under the act to do any of those things which
by a definition included in the act were to be regarded as public
accounting. It fixed pains and penalties for unlawful practice.
It was intended to protect the public from the perils of practice by
persons inadequately prepared to render service as professional
accountants. Knowing full well that such a sweeping reform
would be opposed on the ground that it would infringe the rights
of persons practising without certification, it was provided that
the board of regents through its appointed agents might register
for certification all practitioners—in effect all who by the widest
sway of fancy might lay claim to the status of practitioners—
without insistence upon preliminary education or the satisfaction
of examination tests. This was to be the way of providing for
the uncertified, whose rights would be placed in jeopardy by re
strictive laws. After a time the “waiver” door was to be closed
forever and no one would be admitted thereafter to practice who
had not satisfied the most rigid demands of a state board of ac
countancy appointed by the regents of the university of New
York. There were other somewhat controversial features of the
bill, but they are relatively unimportant in consideration of a
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measure which fortunately requires, for the present at least, only
retrospective attention.
The Hutchinson-Downing bill although

Reasons for Opposition defeated is of much significance and not
a little interest because of the farreaching changes which it sought to effect. Its innovations were
fundamental. In a few states—notably in Maryland—there has
been attempt to establish restriction in the practice of account
ancy; and so far there is nothing to indicate that in Maryland, at
any rate, the law will not be upheld by the courts if the question of
constitutionality ever arises. For many reasons there is a great
deal to be said in favor of restrictive legislation, provided it can be
brought about without injustice to anyone and without lowering
professional standards. But these are ponderable provisos. The
American Institute of Accountants has expressed a rather qual
ified approval of the principle of restriction, emphasizing the
inescapable necessity for maintenance of high standards. Some
quite silly things have been said and written about the attitude of
the Institute in this matter, but in the perfervor of political effort
silly things in word and deed are not unusual. The truth of the
case is that in extending approval the committee of the Institute
said:
"In view of the answers received and the opinions expressed, your
committee believes that there is a feeling throughout the country that the
time is ripe for restrictive legislation, provided such restrictive legislation
is of a nature that will be beneficial to the accounting profession and the
business community.”

In other words, it was quite clear that there should be no tamper
ing with established standards. Restriction gained at the cost of
lowered fences would be far too expensive. The opposition ad
vanced by the president of the Institute, when the hearing on the
Hutchinson-Downing bill occurred at Albany, was based on the
absolutely imperative need for protecting the state from the
menace of an influx of incompetents. New York has stood for
many years firmly for the principle of fair preliminary education
and a reasonably difficult and searching examination of profes
sional knowledge. New York boasts a greater number of ac
countants certified and not certified than any other state in the
union. Raising or lowering the standards in that state would not
be without effect in some other states. For this reason and also
in the belief that the accomplishments of those who during nearly
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thirty years have been meeting the requirements of education and
examination should not be set at naught, the Hutchinson-Down
ing bill was strongly opposed by the spokesman for the Institute.
In the legislative activities of 1924 and 1925 in New York the
Institute did not participate, but this year the situation demanded
interposition by the national body.

Opposition to the proposed act was led

Question of Constitu
by the New York State Society of
tionality

Certified Public Accountants, and it is
largely due to the vigilance and energy of that body that the danger
was averted. The society through its committees and officers
labored valiantly and effectively. Yet there is some misunder
standing of the whole affair because the society in 1924 and in
1925 was leading the attempt to secure enactment of a law to all
intents the same as that which this year the society opposed.
Quite evidently there must have been some potent reason for so
sudden and complete a change of policy. The truth of the matter
is that various things have happened since the McGinnies bill was
before the governor and vetoed by him after passing the legislative
houses in 1924. When the original measure was introduced it was
supported in the belief that something should be done to prevent
practice by incompetent persons, and in order to attain that end
it seemed to some accountants that it might be well to make the
sacrifice involved in a reopened waiver clause if by that means
restriction could be effected ultimately. The thesis that final
good will compensate present evil was accepted. There was also
a lurking fear, or perhaps it would be more accurate to say a doubt,
that restrictive legislation might not be upheld by the courts.
But it seemed to the society worth while to make the essay. As it
turned out, the efforts of the society were providentially frus
trated and the state of New York was saved from what might
have been most undesirable legislation. For it now appears that
the fear or uncertainty on the score of constitutionality was well
founded. The supreme court of Oklahoma has declared that such
restriction is opposed to the constitution of that state, and the
supreme court of Illinois has held that restriction is contrary to
the constitution of that state and to the constitution of the United
States as well. True, the acts set aside by the courts of Okla
homa and Illinois are not exactly on all fours with the New York
bill, but the general question of restricting the practice of ac444
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countancy is the same in all. Indeed the statement of Governor
Smith of New York explaining his veto of the McGinnies bill is
strikingly like the decisions of the supreme courts of Oklahoma
and Illinois. It is highly probable that the New York courts
would have agreed with the courts of the other states in which the
question has been raised, and the act—if the bill had become an
act—would have been declared unconstitutional for the same
reasons which influenced the courts of Oklahoma and Illinois.
Naturally it might be urged that if the
act were not sustained by the judiciary
no great harm would be done: things
would be as they were and no one would suffer injury. But that
is not the case. The Hutchinson-Downing bill contained the
following clause:

Sacrifice Without
Benefit

“Effect of invalid provisions. Should the courts of this state or the
United States declare any provision of this article unconstitutional or
unauthorized, then such decision shall affect only the section or provisions
so declared to be unconstitutional or unauthorized, and shall not affect any
other section or part of this article.”

Therefore if the bill had become law and its administration had
been put into effect one of the first steps undoubtedly would have
been the certifying of all persons rendered eligible to certification.
It was said by proponents of the bill that possibly 5,000 persons
would have been given certificates—and this is an estimate which
does not seem to err on the side of liberality; it is rather conserva
tive. Then when the restrictive clauses began to be operative
there would certainly be objection by those aspirants to certifi
cation or to practice who would be inhibited from carrying out
their wishes, and the act would come before the courts for ad
judication. Following the experience in Oklahoma and Illinois
it is reasonable to suppose that restrictive sections of the law
would be declared unconstitutional, and we should be faced with
the fact of broken fences without the compensation of future pro
tection. Here we find reason enough for the change of attitude
by the state society and abundant support for the qualifying
provisos in the Institute’s endorsement of restrictive laws. It is
one thing to make sacrifice for a certainty of future benefit. But
it is quite a different thing to throw away one’s patrimony in a
speculative venture whose chances of success are found to be
somewhat remote. The time may come when it will be possible
to strengthen the dykes without too great a cost to the builders.
445
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Perhaps some wise counsellor will devise a method whereby re
striction can be set up without interference with vested rights.
Many plans have been suggested and the way may yet be found,
but for the present at least it does not seem that the road to
achievement lies through the country of abandoned ideals. New
York, with many another commonwealth as well, has been follow
ing the paths of progress and increasing steadiness, and deviation
can be justified only by a far surer promise of advantage than now
appears. It is a thorny question, this problem of the limitation of
practice in accountancy. It involves difficulties which are not
inherent in restriction of the practice of law or medicine or even,
according to the Illinois court, of engineering. The course of
wisdom is to make haste slowly. But the experiences of the re
cent years in New York and elsewhere are not wasted. The pro
fession has been compelled to give careful thought to the whole
broad question of its status and to look at the matter from many
points of view. Energy and time and money have been ex
pended, but not altogether without avail. But it is cause for
heartfelt gratitude that the most recent effort to lower the bars
has been opposed by the profession through its principal expo
nents in the states concerned, and that the opposition in spite of
vigorous efforts of protagonists has been productive of success.
It may not be too much to hope that the experience of this year
will discourage further attempts to break down what has been
built up by the labor and faithfulness of many men during many
years.
Among the topics discussed by the
council of the American Institute of
Accountants at its April meeting was
the steadily increasing desirability of encouraging business to
adopt the natural fiscal year as its period for closing its books.
Ever since the first federal excise tax was enacted the accountant
has been fighting in a more or less desultory and haphazard fash
ion against the idea that, because taxes under that and imme
diately succeeding laws were based upon annual profits computed
by the calendar year, business should be remolded. Some result
has been achieved and it has been possible in a comparatively few
instances to induce business men to keep their records in accord
ance with their own convenience rather than in conformity to an
arbitrary periodicity. But for the most part it has been uphill
446
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and futile work. Because the government in the callow days of
its first federal imposition of direct taxes had said that December
31st was the end of a year and there was no other end permissible,
business as a whole has displayed a docile amenableness which is
altogether marvellous. It is not like an American business man
to bow abjectly to the will of the government at Washington.
Perhaps it is because men do not stop or have not stopped to
think about the subject that the calendar has been allowed to
supersede common sense in the fixing of the year’s end. But,
whatever the cause, the truth remains that business has adopted
with a wonderful approach to unanimity the dogma of the calen
dar year. And those who have raised their voices in protest have
been chiefly accountants whose interests self-evidently call for a
distribution of closing dates over the whole orbit of the solar year.
Their protestations have borne on the face of them the semblance
of special pleading, and consequently it has not been astonishing
that much of their force has been lost. The council of the
Institute expressed the opinion that the most effective method of
attack would be by way of a campaign of education directed to
industries rather than to individual firms or companies in the
several industries or trades. To demonstrate to an industry as a
whole the advantages of adopting a natural fiscal year would be
less difficult in many ways and have better chances to succeed
than to devote energy to convincing one or more entities of the
industry. In all probability the movement thus renewed will
accomplish something. The matter is one in which assistance
may have to be sought from the banks and particularly the
investment bankers. It has become too much a matter of
habit to expect annual reports from corporations shortly
after the close of the calendar year, and the corporation
which has adopted a natural fiscal year has in some respects
been made to feel that it was out of step with the great
majority of companies in which the public and the banks
are interested. There is no logical reason for this. We
are settling down to the prospect of federal taxation for many
years to come and we have time now to give consideration
to the details of the matter. Taxation is ever a burden but
a necessary burden; consequently the best that can be done is to
make the carrying of it as easy as possible. With the coming of
more accurate accounting comes also the selection of the most
effective manner of keeping accounts. So it is logical to expect
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that men of business will listen attentively to arguments in favor
of the facilitation of account keeping. It is, as we have said,
obvious that the accountant is greatly interested in encouraging
the adoption of the natural business year, but no less is it to the
benefit of business itself that an awkward and artificial method of
computation should be avoided. There are many kinds of busi
ness in which it is a hardship to close the books at December 31st.
Sooner or later business men will recognize that truth. But there
is a third party too often forgotten. That is the government
itself. Surely it must be of importance to the administrative
departments of the government to spread the work over the whole
year. We find, then, three beneficiaries in the case and no one at
all whose interests would be adversely affected. Apparently all
that is needed, therefore, is a consistent, well-directed effort to
bring about the desired relief.
Several correspondents have inquired
Practice Before Board
about a report that the board of tax ap
of Tax Appeals
peals intends to restrict practice before
it to attorneys-at-law—and therefore to exclude certified public
accountants. This story is in danger of becoming a hardy peren
nial appearing each year about the time of daffodils, but without
their sweetness and beauty. Last year there was quite a stir in
the dovecotes of accountancy because someone had let it be known
that the board of tax appeals had found it expedient or otherwise
desirable to shut out the certified public accountant. There was
no foundation for the rumor then and, so far as we can learn, there
is none now. A good deal of dissatisfaction has been expressed by
several members of the board because of the way in which cases
have been bungled by representatives of taxpayers, and it is
unfortunately true that the fault has been sometimes with
accountants. They are not the only offenders, however, and
some lawyers have presented cases in a manner not altogether
conducive to clarity of record and exposition. Then, too, it must
be remembered that the board in its personnel is rather dispro
portionately blessed with members of the bar, and it is to be
expected that procedure would be devised on a rather legalistic
basis. That does not mean necessarily that lawyers would be
more at home before the board than accountants would be, but it
certainly does mean that the accountant or other representative
of the taxpayer must be prepared to observe the formsand cere448
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monies in which the legally trained mind loves to indulge. As an
illustration of the tendency of the board to assume the preroga
tives of a court it is interesting to note that the rules of practice
issued April 1, 1926, provide that the rules of evidence applicable
in courts of equity in the District of Columbia shall govern the
admission or exclusion of evidence before the board or any of its
divisions. This may seem a little like getting away from the
original intention that the board should be an open tribunal for
the consideration and adjudication of questions in dispute between
the taxpayer and the government; but there is something to be
said on the other side. The board must function in an orderly
manner and it is to be expected that formality will tend toward
formalism. It is in the very nature of things that it should do so.
The accountant who desires to practise before the board—and, be
it remembered, there are many good accountants who decline to
prosecute claims there—must be ready to adopt the manner of
courts and must prepare his evidence in accordance with the rules.
He may not and probably will not like it, but there are many
things about any professional labor which will be distasteful to
someone. And as for the fear that the accountant is to be ex
cluded from practice, there seems to be nothing to justify it.
Some cases could not be presented with the slightest chance of
success by anyone else. Perhaps such cases are the majority.
There is, however, one thing that should be done to bring about a
better balance in the board itself. There should be more business
men and more accountants in its membership, even if that should
involve a reduction in the number of lawyers. Tax laws and their
administration are or should be questions of common sense, busi
ness and fair play. The complex bedevilments of legalism should
be kept as far as possible from the path of taxation. Conse
quently, in the interest of all concerned it seems entirely desirable
that the board should be representative of business and of the
underlying principles of business. Taxpayers may have a pro
found respect for law and its advocates, but sometimes it may be
well to vary the procedure by introducing a little of the direct and
effective manner of the market place.
In the course of a letter which discusses
the condition of the world at large and
most of its component parts in detail a
writer says: “Considerable criticism has been leveled at the poor
449
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English of juniors by the press and from the platform. Alarm has
been expressed over the lack of educational requirements set by
the various state statutes.” Apparently the two things are
supposed to be interdependent. If the statutes would require a
good scholastic background all would be well. But in the cold
pragmatic light of reason it will be seen that the remedy does not
lie in statutes. Culture can be acquired sometimes, required
seldom. The difficulty is the generally slip-shod and sloppy
English which most of us use in our common walk and talk. It is
not necessary to be puristic—and there is little fear that purism
will become so prevalent as to interfere with progress—but it is
necessary if we are to save something of our goodly heritage of
language to treat it with at least a semblance of decent respect.
College education is a splendid asset to the possessor who knows
what to do with it. But what shall be said of a man who writes
to us to say that he is a graduate of a fairly well-known collegiate
institution and that he holds a degree from his school, yet can not
spell correctly the name of his college nor of the degree? Let any
examiner of candidates for admission to the bar or to practice as
certified public accountants be heard on this subject. It will
astonish and confound anyone who believes in education as it is
applied to learn of the appalling lack of even the ground-work of
English. Some of the fault is no doubt in the schools themselves.
The carelessness of teachers is to blame. Squalid language in the
home and on the street, in the club and in the office is to blame.
General indifference by all of us is to blame. As a people we do
not read anything more inspiring than the daily newspaper or the
sensational magazine. We are so busily engaged in other things
that we have no time for the permanent but invisible realities; and
it is no great cause for wonder that the boys and girls are as in
different as ourselves. It is not in youth to improve upon the
standards of the elders. Tearing down is more to the liking of the
younger generation. And where there is no culture to tear down
it is not to be expected that there will be any building up. It is
indeed most regrettable that we as a nation are falling into so
broad a lack of culture. Perhaps it is only a part of the reaction
from the tenseness of war days. Letting down the tension is apt to
produce laxity in all things. And it may be that in the years
ahead of us we shall come into a better time, with a deeper knowl
edge of the intangibles. We have plenty of schools with all
manner of equipment of which our fathers knew not. We spend
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fabulous sums on instruction. Our people are richly blessed in
mental alacrity. And yet, as our correspondent makes clear, there
is too often wanting even a promise of true education. This is a
topic much discussed. When editors have a spare moment they
love to write about it. The only conclusion to be reached is a
fervent hope that all will yet be well. We shall have more time
some day when we have made every man his million to take up the
pursuit of culture. And that will keep us from falling into in
dolence.
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